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INTRODUCTION 

 

The New Mexico Office of the Attorney General (OAG”) is beginning to learn the full extent of 

the flagrant abuse of our transparency laws by University of New Mexico (“UNM”) officials. Since 

2015, UNM has established a pattern and practice of neglecting their responsibility to allow access 

to public information and access to meaningful discourse and deliberation on public business, 

which are fundamental rights afforded to citizens of New Mexico. 

 

While the OAG is currently investigating the finances of UNM, the scope of this investigation 

includes allegations of violations of New Mexico transparency laws: the Inspection of Public 

Records Act, NMSA 1978, Sections 14-2-1 to -12 (1947, as amended through 2018) (“IPRA”) and 

the Open Meetings Act, NMSA 1978, Sections 10-15-1 to -4 (as amended through 2013) 

(“OMA”). Numerous documents obtained through this multi-disciplinary investigation reveal a 

disturbing pattern of concealment and deliberate misrepresentation. This report identifies specific 

instances regarding a lack of transparency. Additionally, in the context of the OAG criminal 

investigation, these continued complaints form the basis for the conclusion that UNM has failed 

to ensure that the citizens of New Mexico are given the greatest possible information regarding 

the affairs of government and the official acts of public offers and employees.  

 

As discussed below, this report outlines the most recent 11 complaints that the Office of the 

Attorney General (“OAG”) has received regarding UNM’s alleged noncompliance with the Open 

Meeting Act and Inspection of Public Records Act. These are the complaints received from 2015 

to the present. The OAG has also identified numerous areas of concern that implicate why UNM’s 

transparency practices do not align with state law. 

 

As a preliminary matter, members of the OAG met with officials from UNM in January 2018. 

Based on that meeting and the subsequent production of documents relating to UNM’s IPRA’s 

procedures, it is clear that UNM lacks proper written internal controls to insure proper and 

complete compliance with IPRA. This directly implicates UNM’s ability to timely and consistently 

identify responsive records. This is particularly concerning based on the numerous allegations of 

UNM violating OMA and IPRA. 

  

OAG INVESTIGATION 
 

An initial review of UNM’s Production of records reveal UNM officials directing the deletion of 

public records and admissions of misleading IPRA requestors.  The specific dates of the 

concerning emails and corresponding quotes are detailed below.  Copies of these emails are also 

attached to this report. 

 

1.      2017-05-06 email from pkrebs@unm.edu to Jack Schrom: 

a.   “Bigger issue is that I was not forthcoming with press re Scotland. I did not share all the 

information and costs initially last week…. I mislead them and our donors on our actual 

expenses and this will come out….” 

 

b.  “Media will kill me for not being forthright, will question whether I responded 

appropriately to open records requests….” 
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2.      2017-05-10 email from pkrebs@unm.edu to Kaley Espindola: 

a.   Direction by pkrebs@unm.edu to Kaley Espindola to delete emails from delete files and 

send files, if not responsive to an IPRA request. 

 

3.      2017-05-11 email from pkrebs@unm.edu to Kaley Espindola and Maggio Mercogliano: 

a.   “…suggest you delete all texts and any emails related to reinstatement skiing. Delete 

this email as well.” 

 

4.      2017-05-25 email from pkrebs@unm.edu to Gig Brummell: 

a.   “Never hid anything and answered the questions I was asked. The trip to Scotland was 

a fundraiser like what many other schools in the country do…” 

 

5.      2017-07-25 email from pkrebs@unm.edu to Marjori Krebs: 

a.   “No trace to us. [l]arry expecting. Delete everything I sent when done so nothing 

discoverable in IPRA request. Including from your delete file. Thanks” 

  

 

Open Meetings Act Complaints 
 

1.       UNM Gallup Faculty Senate: (January 15, 2016) 

  

Determination: UNMG Faculty Senate was found to be operating as a fact-finding committee 

only and therefore not subject to OMA. 

 

Facts: The Complaint alleged UNMG Faculty Senate’s January 15, 2016 meeting violated OMA’s 

requirements for meeting notices and closed meetings. The actions of UNMG Faculty Senate in 

question were the elimination of a Drafting Certificate and an Entrepreneurship Certificate offered 

by the UNMG. 

  

Basis for Determination: Based on UNMG’s constitution and UNM Legal Counsel’s Response 

the OAG found that the UNMG Faculty Senate did not appear to be subject to OMA because it 

did not make policy, take official action, or make final decisions for UNMG Board of Regents. 

Despite this conclusion we believed that this question was close and cautioned UNM that the 

applicability of OMA to the meetings of state university faculty senates has not been reviewed by 

New Mexico appellate courts. Courts in other states have held that faculty senates and similar 

entities are covered by their states’ public meetings laws. Because the question is close, it is 

advisable for the UNMG Faculty Senate to review its authority and functions to ensure that, in 

substance and in practice, the Faculty Senate is not acting as a policymaking body for purposes of 

OMA. 

  

Areas of Concern: When making decisions to cut curriculum or eliminate certificate programs, 

UNM must engage its community, students, employees, and educators, when making such 

decisions. The UNMG Faculty Senate wields great influence and formulate new policy 

recommendations or eliminate programs and may not be seen as having a purely advisory role. 
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2.       Associated Students of the University of New Mexico Senate (“ASUNM”): (2016) 

  

Determination: OAG found ASUNM violated OMA’s agenda and meeting minute’s provision. 

ASUNM promptly took action to correct its violations. 

  

Facts: The Complaint alleged ASUNM we not making agenda’s available and not making their 

meeting minutes available for inspection pursuant to OMA’s requirements. 

  

Basis for Determination: ASUNM is subject to OMA because the UNM Board of Regents has 

delegated to ASUNM the authority to make policy or final determinations affecting the 

administration and operations of UNM. ASUNM was vested with all legislative powers of 

ASUNM government, including the authority to make laws and appropriate money. Therefore they 

must follow the notice and agenda requirements of OMA, including posting them on its website. 

ASUNM took corrective action as a result of the OAG determination. 

  

Areas of Concern: There is a lack of oversight of ASUNM by the UNM Board of Regents and 

Office of University Counsel. Again ASUNM wields great influence on policy at UNM and must 

engage its community, students, employees, and educators when making such decisions. 

  

3.       UNM Board of Regents (“BOR”): (July 2018) 

  

Determination: BOR violated OMA by failing to provide the public with meaningful notice of 

the Regents’ intention to vote on matters pertaining to the defunding of four athletic programs. 

  

Facts: On July 19, 2018, the BOR held a special meeting. The meeting agenda, in relevant part, 

included as an action item: “Discussion and Action on Athletics – Eddie Nuñez, Rob Robinson, 

et.al. During the discussion on that agenda item, Regents expressed support for “the 

administration’s plan” and one Regent stated that “we’ve done the right thing here” prior to any 

vote taking place. The Regents then voted unanimously to defund UNM’s men’s soccer team, both 

the men’s and women’s ski teams, and the women’s beach volleyball team. The agenda also 

included, as a separate item, “[d]iscussion and determination where appropriate of limited 

personnel matters.” The complaint alleges that the “Athletics” item was not reasonably specific so 

as to authorize the BOR’s actions. 

  

Basis for Determination: Based on that description, an interested member of the public could not 

reasonably anticipate that the Board would be considering defunding the four specific athletics 

programs it eventually took action on. For this reason, we concluded that the Board’s agenda 

lacked the reasonable specificity required by Section 10-15-1(F) and that the subsequent actions 

taken by the Board was in violation of OMA. 

 

Areas of Concern: These allegations show a pattern and practice of not allowing robust 

deliberation with the community UNM serves when making policy decisions. The allegations of 

rolling quorum are very concerning for any New Mexico public body, let alone the Regents of its 

largest University. The OAG does not consider the “rolling quorum” allegation resolved and will 
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evaluate the validity of this allegation in the coming months. This violation and allegations also 

implicates the appearance of willful concealment and misrepresentation. 

 

4.       UNM Board of Regents (“BOR”): (July 2018) 

  

Determination: BOR failed to provide the public with meaningful notice of the Regents’ intention 

to vote on matters pertaining to the defunding of four athletic programs. 

  

Facts: Complainant argues that the Regent’s agenda lacked reasonable specificity for both the 

“Athletics” and the “limited personnel matters” items. 

 

Basis for Determination: OMA’s limited personnel matters exception allows a public body to 

discuss an individual public employee, and to satisfy the reasonable specificity requirement, the 

public body must list the specific individual employee to be discussed by the Board. Here, the 

Board did not list the employee’s name or provide any identifying information whatsoever, 

meaning that there was no reasonable specificity. 

 

Areas of Concern: These allegations show a pattern and practice of not allowing robust 

deliberation with the community UNM serves when making policy decisions. The allegations also 

implicate the appearance of willful concealment and misrepresentation. 

 

 

Inspection of Public Records Act Complaints 
 

1.  Seibel Complaint – (2015) 

 

Determination: Substantial compliance. UNM states that it has provided all responsive records. 

Without more evidence, we concluded that UNM complied. See Derringer v. State Livestock 

Board, 2003-NMCA-073, ¶ 15, 133 N.M. 721 (a public body is not liable for damages under IPRA 

in an action brought after the public body has provided responsive records). 

  

Facts: The complaint was filed based on the fact that new documents produced in a subsequent, 

January 2016 IPRA request, appeared to be responsive to Complainant’s October 2015 request but 

were not produced. Complainant believed that UNM withheld these responsive records. UNM 

responded that the documents produced responsive to the January 2016 IPRA request were not 

responsive to the October 2015 request. UNM also stated that UNM had performed an adequate 

search for responsive records for both IPRAs subject to this complaint and had produced all 

responsive records. 

 

Basis for Determination: There appeared to be no reported New Mexico cases addressing a 

challenge to a public body’s claim that records requested under IPRA do not exist. Courts outside 

New Mexico addressing the issue under laws similar to IPRA have uniformly concluded that those 

laws provide no remedy when a public body represents that a request public record does not exist 

or cannot be located, absent concrete evidence that the public body did not conduct an adequate 

search for the record or otherwise acted in bad faith. See, e.g., Smith Butz, LLC v. Pennsylvania 

Dep’t of Envtl. Protection, 2016 WL 3354564, at 4 (Pa. Commw. Ct. June 17, 2016) (without 
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“competent evidence” that a public body “acted in bad faith or that the…records exist,” the court 

will accept as true the public body’s assertion that the public records do not exist). 

  

Areas of Concern: This one of multiple complaints that UNM has not performed an adequate 

search for responsive records and as a result not produced all responsive records. Based on the 

numerous allegations of this violation of IPRA, we believe UNM has now created at least an 

appearance of a pattern and practice of not adequately searching for responsive records and 

therefore failing to provide responsive records. It is also clear that UNM’s lack of internal controls 

regarding its IPRA procedure is compounding their inability to adequately comply. There is no 

written policy or instruction on how to search or where to search. 

  

2.      Craine Complaint – (2016) 
  

Determination: Substantial compliance. UNM states that it has provided all responsive records. 

Without more evidence, we concluded that UNM complied. See Derringer v. State Livestock 

Board, 2003-NMCA-073, ¶ 15, 133 N.M. 721 (a public body is not liable for damages under IPRA 

in an action brought after the public body has provided responsive records). 

 

Facts: In January 2016 Complainant made a request for records pursuant to IPRA. Pursuant to a 

subsequent production by NMSU on a different IPRA request, Complainant believed UNM did 

not produce all requested records responsive to his January 2016 request. UNM stated that it 

provided all responsive records responsive to the January Request. 

  

Basis for Determination: There appeared to be no reported New Mexico cases addressing a 

challenge to a public body’s claim that records requested under IPRA do not exist. Courts outside 

New Mexico addressing the issue under laws similar to IPRA have uniformly concluded that those 

laws provide no remedy when a public body represents that a request public record does not exist 

or cannot be located, absent concrete evidence that the public body did not conduct an adequate 

search for the record or otherwise acted in bad faith. See, e.g., Smith Butz, LLC v. Pennsylvania 

Dep’t of Envtl. Protection, 2016 WL 3354564, at 4 (Pa. Commw. Ct. June 17, 2016) (without 

“competent evidence” that a public body “acted in bad faith or that the…records exist,” the court 

will accept as true the public body’s assertion that the public records do not exist). 

  

Areas of Concern: This one of multiple complaints that UNM has not performed an adequate 

search for responsive records and as a result not produced all responsive records. Based on the 

numerous allegations of this violation of IPRA, we believe UNM has now created at least an 

appearance of a pattern and practice of not adequately searching for responsive records, therefore 

failing to provide responsive records. It is also clear that UNM’s lack of internal controls regarding 

its IPRA procedure is compounding their inability to adequately comply. There is no written policy 

or instruction on how to search or where to search. 

  

3.      Smith Complaint – (2017) 
  

Determination: Complainant was able to reach an amicable solution and withdrew the complaint. 
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Facts: In January 2017, Complainant made two IPRA requests to UNM. UNM initially denied the 

requests because a public body is not required to create a public record. Complainant only asked 

for information contained in a database. In part based on OAG intervention, UNM and 

Complainant were able to reach an amicable solution. 

  

Areas of Concern: UNM reached out to Complainant only after OAG intervention to comply with 

requirements of IPRA. UNM also argued that due to change in data storage and retrieval, there is 

no reasonable way for UNM to provide the requested records, without creating a record. OAG is 

encouraged this matter was resolved between the parties because a public body should not be able 

to claim technology prevents them from allowing for the inspection of public records. 

  

4.      Whittington Complaint – (2018) 
  

Determination: UNM violated IPRA’s timelines and issued an improper denial letter. 

  

Facts: An IPRA request was made for an internal memo sent to the Albuquerque Journal 

newspaper. UNM claims that the release memo is still covered by the attorney-client privilege 

exception and denied the request. 

  

Basis of Determination: The denial letter in this case was issued eighteen (18) days after the 

University received the records request. This is a plain violation of IPRA, as any written denial 

letter must be “delivered or mailed to the person requesting the records within fifteen days after 

the request for inspection was received.” Section 14-2-11(B)(3). In addition to being untimely, the 

University’s denial letter also failed to specify the individuals responsible for the denial. 

  

Areas of Concern: UNM misses statutory deadlines in responding to complaints and complying 

with proper denial letters. Although the OAG could not take a formal position on the document 

withheld, because it was not produced to our office, we advised UNM to re issue a proper denial 

letter or produce the record. 

  

5.      Awalt Complaint – (2018) 
  

Determination: Substantial compliance. UNM states that it has provided all responsive records. 

Without more evidence, we concluded that UNM complied with IPRA. See Derringer v. State 

Livestock Board, 2003-NMCA-073, ¶ 15, 133 N.M. 721 (a public body is not liable for damages 

under IPRA in an action brought after the public body has provided responsive records). 

  

Facts: An IPRA request was made. UNM responded that they had no responsive records. 

Complainant had some responsive records in her possession already, not provided from UNM. 

Complainant filed a Complaint with the OAG based on this. In UNM’s response to OAG inquiry 

letter UNM stated that it found and produced one email exchange that was otherwise not provided 

to the requester, but now state that they have produced all responsive records. UNM responded to 

requester past the 15 day deadline. 

 

Basis of Determination: UNM’s response letter was issued after the 15 day deadline required to 

respond. This is a plain violation of IPRA. However, UNM states that they have provided all 
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responsive records responsive to this request.  There appear to be no reported New Mexico cases 

addressing a challenge to a public body’s claim that records request under IPRA do not exist. 

Courts outside New Mexico addressing the issue under laws similar to IPRA have uniformly 

concluded that those laws provide no remedy when a public body represents that a request public 

record does not exist or cannot be located, absent concrete evidence that the public body did not 

conduct an adequate search for the record or otherwise acted in bad faith. 

  

Areas of Concern: OAG believe that the documented lack of IPRA procedures and internal 

controls has created a pattern and practice of UNM missing statutory deadlines in responding to 

complaints and complying with proper response letters. 

  

6.      Howey Complaint – (2018) 
  

Determination: UNM violated IPRA by providing a late denial letter. 

  

Facts: An IPRA request was made. UNM responded that they had no responsive records. UNM 

responded to requester past the 15 day deadline. 

  

Basis of Determination: UNM’s response letter was issued after the 15 day deadline required to 

respond. This is a plain violation of IPRA. However, UNM states that do not have any responsive 

records to produce. 

  

Areas of Concern: OAG believe that the documented lack of IPRA procedures and internal 

controls has created a pattern and practice of UNM missing statutory deadlines when responding 

to complaints and complying with proper response letters.  

  

7.       Lyman Complaint – (2018) 

  

Determination: UNM charges $.35 per page for electronic transmission of electronic records in 

excess of what is allowable under IPRA. OAG directed UNM to reevaluate its proposed fees, 

charge only their actual costs for transmitting or downloading the electronic records, and otherwise 

provide the requested records to Mr. Lyman as soon as possible. OAG also concluded that UNM 

had issued an improper denial letter. 

 

Facts: Mr. Lyman submitted an IPRA request for records pertaining to a specific court case. UNM 

responded several times requesting more time but eventually informed Mr. Lyman that electronic 

copies of the requested records would cost $586.60. UNM calculated this figure in accordance 

with its IPRA policies charging requestors $0.35 per electronic page (with the first twenty pages 

being free of charge).  

  

Basis of Determination: For electronic copies, IPRA only permits UNM to charge the “actual 

costs associated with downloading copies of public records to disk or device, including costs of 

the disk or device” or the “actual costs associated with transmitting copies of public records by 

mail, electronic mail or facsimile.” § 14-2-9(C). This is in contrast to what IPRA permits public 

entities to charge for paper copies, which is a cost of up to $1.00 per printed page.  
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Areas of Concern: OAG believes that UNM's IPRA policies with respect to the production of 

electronic records are seriously deficient and fail to uphold its responsibility to provide the greatest 

possible information to the public. By charging a requestor more than its actual costs, UNM 

effectively set up barriers to receiving copies of public records in contravention of IPRA.  

 

 

In conclusion, the continued lack of transparency appears to affect all aspects of UNM operations 

and it is reasonable to conclude that financial controls are directly impacted by these deficiencies. 

Moreover, this conduct has negatively contributed to integrity of finances within the athletic 

program. 
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